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PATENT TROLLING:
NEGATIVE IMPACT AND NEED FOR PROTECTION

Patenting of products, technologies and designs for manufacturers should be one of the
key elements of the production process. Intellectual property and enterprise innovation are
increasingly being the subject of illegal actions, so-called «Patent Trolling». The result of
patent trolling for the manufacturer (importer) or seller can be unforeseen losses from
litigation, product delays at the border, loss of foreign partners, loss of image and reputation.

As a result of the analysis made such a phenomenon as «Patent Trolling» and the need
for patenting products was investigated. The key benefits of patenting for the manufacturer
have been identified and characterized. Considered what is a patent and the rights granted by
the patent to the owner. It is determined which result of intellectual and creative activity is
subject to patenting. The state and tendencies of patenting in Ukraine are investigated. The
peculiarities of the activity of patent trolls in the world and in Ukraine are analyzed and
compared. The mechanism of patent #o//’s activity in Ukraine and abroad is developed. The
main reasons for the emergence of patent trolling in Ukraine are identified and ways to
overcome it at the legislative level are formed. These measures will help the manufacturer to
avoid patent trolling and minimize its impact on economic activity.

The patent gives the owner (manufacturer) the opportunity to single-handedly produce a
unique product, take a leading position in the market, receive royalties, and protect products
and reputation from the actions of unfair competitors and patent trolls. Patent trolling causes
great damage to industry and the country. After all, with each case of patent trolling the country
loses its image, investment attractiveness, foreign exporters and reduced imports of Ukrainian
goods. The solution to this problem is possible if manufacturers (importers) will use the right
to patent the product, as well as change the legislation on patenting products.

Key words: patenting, patent trolling, intellectual property, royalties, competition,
inventions, trademark.

Fig. — 3, Tabl. — 2, Ref. — 15.
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IMATEHTHUM «TPOJIJITHT »:
BU3HAYEHHS HEI'ATUBHOI'O BIIVIMBY TA HEOBXITHOCTI
3AXUCTY

Ilamenmysanus 6upo0is, mexHon102il ma KOHCMPYKYItl 015 BUPOOHUKIE MA€E OYMU OOHUM
i3 KIOY0BUX elleMeHmi8 8UupoOHuu020 npoyecy. InmenekmyanbHa 61ACHICMb ma IHHO8ayil
nionpuemMcme éce yacmiuie cmaioms npeomMemom He3aKoHHUX Oill, Max 36aH020 NAMEHMHO20
«mponnineyy. Pezynomamom namenmnozo «mponniney» ons eupobruxa (imnopmepa) abo
npooasyst Moxcyms Oymu Henepeooadeni smpamu 8i0 cy008UX Npoyecis, 3ampumKa mosapy
HA KOPOOHI, 8Mpama iHO3eMHUX Napmuepie, 6Mpama imMioxcy ma penymayii mowo.

Y ecmammi oocniodceno ssuwe «nameHmuull «mpoJiiiHey ma 03HA4eHa HeoOXiOHICmb
namenmyeanus 6upoois. Busnaueno ma oxapaxmepuzoeano Knouosi nepesazu nameHmy8aHHs
ons supodbHuka. Pozenamymo, wo npedcmaense coboro namenm ma npasa, sKi HA0Ae nameHm
61ACHUKOBI. Busnaueno, sikutl pesynomam iHmenekmyaibHoi i meopuoi OisinbHoCmi nioiseae
namenmyeantio. J{ocnioxceno cman i menoenyii namenmysanns 6 Yxpaiui. Ilpoananizosano
ma NOPIBHAHO 0COOAUBOCMI OINbHOCMI NAMEHMHUX «Mpoanie» y ceimi ma Yxpaiui.
Pospobneno mexamnizm OisinbHocmi nameHmuux «mponie» 6 Yxpaini ma 3a KOpOOHOM.
Buokpemneno ocnoeni npuyuHu SUHUKHEHHS HNAMEHMHO20 «MpOJniHey» 6 YKpaini ma
cpopmoano wiiAXU 1020 NOOONAHHA HA 3AKOHOOABYOMY pi6Hi. 3asHaueHi 3axoou, sKi
00NOMOIHCYMb BUPOOHUKOBT VHUKHYMU NAMEHMHO20 «MPOJIIHEYY mMa MIHIMI3ysamu 1020
BNIIUB HA 20CNOOAPCHKY OUSIbHICb.

Takum uumom, nameuwm OQ€ GIACHUKY (BUPOOHUKY) MONCIUBICIb CAMOCMIUHO
BUCOMOGTISIMU VHIKAIbHULL MOBAD, 3AUHAMU JIOUPYIOUT NO3UYTI HA PUHKY, OMPUMYBAMU POSLIMI
ma saxuwamu npooyKyiro ma penymayiro 6i0 Oill He00OPOCOBICHUX KOHKYPeHmie ma
namewmuux «mposniey. Illamenmuuti «mponiney 3a60a€ 8eIUKOI WKOOU NPOMUCIOBOCMI MA
Kpaini. Aoddice 3 KOJNCHUM BUNAOKOM NAMEHMHO20 «MPOJLIH2Y» KpaiHa empavac imiodnc,
iH8eCMUYIlIHY NPUBAOIUBICMb, THOZEMHUX eKCNOPMEPI8 MA 3MEHULYEMbCSL IMNOPM VKPATHCOKUX
mosapie. Bupiwenns yici npodiemu  MoXCIUB0, AKWO — BUPOOHUKU  (imMnopmepu)
CKOpUCIAOMbCS NPABOM NAMEHMY8AMU MO8Ap, ma 8i00Y0ymuCsl 3MIHU 8 3aKOHOOA8CMEI NPO
namenmy8aHHs NPOOYKYIi.

Knrouoei cnosa: namenmyeanns, nameHmHull « mpoaiiney, IHmeneKkmyalbHa 61acHiCmb,

POsLIMI, KOHKYPEHYIsl, 6UHAXO0U, MOP2068a MAPKA.
Puc. — 3, Tabn. — 2, JIit. — 15.
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IMATEHTHBIA «TPOJIJIAHT »:
HET'ATUBHOE BJIMAHUE U HAOBXOANMOCTbD 3AIHINUTHI

Ilamenmuposarnue uzoenuil, mexHOL02UU U KOHCMPYKYUL OJisi NPOU3BOOUMeNetl QOIAHCHO
ObIMb OOHUM U3 KIIOUEBbIX INEMEHMO8 NPOUIBOOCMEEHHO20 npoyecca. MumennekmyanbHas
CcOOCMBEHHOCb U UHHOBAYUU NPEONPUSMULL 8ce Yauje CMAaHo8amcs npeomemom He3aKOHHbIX
oeticmeuti, mMaxk Ha3vl8AemMo20 NAMEHMHO20 «MpoJIuHeay. Pezynomamom namenmmnozo
«mpoanuneay 0nst npoussooumerst (umnopmepa) uiu npooasya mo2ym 0vinms HENPeOSUOCHHbLE
nomepu om cyo0ebHbIX NpoYeccos, 3a0epicKa moeapa Ha cpaxuye, nomeps UHOCMPAHHBIX
napmuepos, umMuodicd, penymayuu u m. n.

B cmamve uccnedosano aenenue «nameHmmuslii «mpoJLIUHE» U NOKA3AHA He0OX00UMOCMb
namenmuposanus uzoenuti. Onpedeyiensvl U 0OXapaKmepuzuposansvl Kiouesvle npeumyuecmsd
namenmuposanus 0 npouzgooumens. Paccmompeno, umo npeocmagnsem coboii namenm u
npasa, Komopvle oOaem nameHm cobcmeenHuky. OnpeodeneHo, Kakou —pesyibmam
UHMENIeKMYaNbHOU U MBOPYECKOU  OesImeNbHOCMU — NOOJIeHCUm  NameHmuposaHuo.
Hccneoosano cospemennoe cocmosiHue u meHoeHyuy namenmuposanus ¢ Ykpaure. Boinonnen
AHANU3 U 8bIABIIEHBL OCOOEHHOCMU OesiMelbHOCMU NAMEHMHbIX « MpOoiel» 8 Mupe u Yxpaune.
Paszpaboman mexanuzm oesmenvnocmu nameHmuwvix «mpoinei» 8 Ykpaune u 3a pybexncom.
Buvioenenvt ocrHosHble npuuuHbl 803HUKHOBEHUS NAMEHMHO20 «MPONIUH2A» 8 YKpauue u
cghopmuposansvl nymu e20 HNpeoooNieHUss HA 3aKOHOOamenbHOM Yyposene. (OO3HaUeHbl
MepOnpusmusl, Komopuvle NOMO2Ym npou3eo0Umento uzbexncams NameHmHo20 «MpOoLIUHeaA» U
MUHUMUZUPOBAMb €20 BIUAHUE HA XO3AUCMBEHHYIO 0esimelbHOCb.

Takum obpazom, namemm oOaem cobcmeenHuxky (npouszsooumenio) 603MONCHOCHIb
CAMOCMOSIMENILHO U320MABIUBAMb VHUKAILHLIL MOBAp, 3aHAMb JUOUpyrowue no3uyuu Ha
puHKe, NONYYAMb POAIMU U 3AWUWAML NPOOYKYUIO U  penymayuro om Oeucmeull
Heo00OpOCOBECMHbIX KOHKYDEHMO8 U NAMeHMHbIX «mpoineiy. llamenmuulili «mpoiiuHey
Hanocum O0nbULOL Yiuepd NPOMbIULIEHHOCU U YKOHOMUKe cmpaHbl 8 yeaom. IIpu kasxcoom
clyyae  NAMEHmHO20 — «MPONIUHRA» — CMPAHA — mepsem — UMUONC,  UHBECTNUYUOHHYIO
NpUBNIeKamenlbHOCMb, UHOCHMPAHHBLIX NAPMHEPO8 U COKPAWAemcs: UMNOPM  VKPAUHCKUX
mosapos. Paszpewenue smou npobiemvr 603MOXNCHO, eciu NPOU3BOOUMeENU (UMNopmepol)
B0CNONL3YIOMC  NPABOM  NAMEHMO8amb  MO8aAp U  NPOU3OUOYM — USMEHEeHUs 8
3aKoHO0amenbCmee OMHOCUMENbHO NAMEHMOBAHUS NPOOVKYUU.

Knrouesvie cnosa: namenmoganue, NAmMeHMHbIL «MPOLIUHEY, UHMENLNIEKMYATbHAS

CcOOCMBEHHOCMb, POSIMU, KOHKYPEHYUS, U300pemeHUst, Mopeosas MApKa.
Puc. — 3, Tabn. — 2, JIut. — 15.
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Problem definition. Today, intellectual property is an important component of the
business process and one of the most valuable assets of the enterprise. After all, in a market
economy, the profitability of the business and products competitiveness depends on the
innovations used in production. Patenting will ensure the uniqueness of technology or product
and protect the manufacturer from unfair competition. A patent is not only a security guarantee
of intellectual property rights against encroachment, but also an additional source of income for
the company.

From year to year, the intellectual property and innovations are increasingly the object of
illegal actions, the so-called patent trolling. The result of patent trolling for manufacturer
(importer) and seller can be unforeseen losses from litigation, product delays at the border, loss
of foreign partners, loss of image and reputation. Economy also suffers from the actions of
patent trolls: decrease in the level of investment attractiveness and budget revenues because of
producers and sellers’ losses, decrease currency volume in the country from the loss of foreign
investors. As a result of patent trolling consumers also suffer. If the company suffers losses or
is in a state of litigation, products’ prices or quality may negative change, and if budget revenues
are not received, expenditures on social, financial, production and other areas will decrease.

Review recent research and publications. The impact of patenting on the country's
economy, patent activity in Ukraine, emergence and patent trolls activity in Ukraine and abroad
have been studied by scientists: L. Linnyk, P. Sulivan, 1. Cherkashin, M. Arkhipova, V. Hriha,
L. Fedulova, O. Kot, Y. Okhromeev, D. Tisa, R. Kaplan, D. Nort, M. Kotenko, L.Hluhovskii.

Definition of objectives. The aim of the article is to analyze the state and features of
patenting in Ukraine, to determine the benefits of patenting for enterprises and to study patent
trolling as one of the threats from which a patent can protect.

Outline of main researching. Patenting in Ukraine and around the world is one of the
means of competition in the market and an effective tool to protect the intellectual property
rights of both the inventor and the manufacturer. Intellectual property in the enterprise is part
of the intangible assets, which include goodwill, patents, copyrights, trademarks and more.

Intellectual property rights to a particular product or technology enable an enterprise to
carry out cross-licensing. Cross-licensing is the exchange of licenses between two or more
interested parties, which involves granting each party the right to use the intellectual property
necessary to produce products [1]. This licensing allows competitors to obtain the desired
technology with minimal costs and disputes. Cross-licensing will help any company to make
high profits from the already patented technologies of a partner or competitor, by improving
and optimizing production, improving product quality, and increasing consumer demand.

Patenting a unique technology or product allows the company to produce a special
product that will be a monopolist in the market in a particular area and will have no analogues.
Patenting will also provide control over production, pricing policy and demand for goods or
services, for patented goods or goods for the production of which patented technology has been
used. For example, well-known Ukrainian companies as Kernel, Nibulon or Myronivsky
Hliboproduct are profitable and competitive due to the use of innovative technologies in the
production products.

Product patenting will help the company to actively promote the product, brand and
trademark, which is possible as a result of the following factors:

1) New unique characteristics and quality of the product, which will differ and stand out
it among similar products on the market;

2) Availability of quality different from competitors, which will be more attractive and
useful for the consumer;

3) Active advertising campaign.
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These factors will be effective and will be able to bring the company to a leading position
by protecting technology and goods at all stages of production, promotion and sale: products
must be protected from counterfeiting; new technologies, design from theft by unscrupulous
competitors and their misuse in production. The patent is an effective tool for such protection.
A patent is a security document that certifies the priority, authorship and ownership of an
invention (industrial design, utility model) [2]. The presence of a patent allows a manufacturer
or inventor in a certain area, for a period specified by law to use the result of intellectual
property alone and to give permission or prohibit the use of others. You can patent products,
technology, process or application of an already known product for a new purpose, trademarks,
geographical indications, plant varieties, innovative solutions that have no analogues, and so
on.

Invention (utility model) - the result of human intellectual activity in any field of
technology. An industrial design is the result of a person's creative activity in the field of artistic
design [2].

Patenting of products, trademarks, technologies and design in Ukraine is gaining more
popularity from year to year (Table 1).

Table 1
Indicators of security documents registration for objects of industrial (intellectual)
property, objects

Obijects of industrial property 2017 2018 2019 | 2019 to 2018, %
Inventions 2590 2469 2255 91,3
Utility model 9442 8620 8412 97,6
Industrial designs 2390 2297 2599 113,1
Trademarks for goods and services 15248 | 15877 | 17321 109,1
Qualified indications of origin 1 4 2 -

Right for using qualified indications of 1 4 1 -
origin
Total 27282 | 26974 | 30590 113,4

Source: built by authors on [3]

The total number of registered patents in 2019 compared to 2018 increased by 13.4%,
due to an increase in the number of patents for industrial designs and trademarks. This increase
can be explained by both positive phenomena (scientific and technical progress, manufacturers'
understanding of the importance of product patenting) and negative phenomena (patent
trolling). From 2017 to 2019, the number of registered patents for inventions and utility models
decreased, which may be a consequence of reduced implementation of the latest technologies
in production.

Patenting a product or trademark provides the company with the following advantages:

1. receiving royalties;

2. active promotion of their products in the markets;

3. cross-licensing;

4. minimization of competition in the market;

5. strengthening market position and the ability to dictate «the rules of the game»;

6. reducing the risk of falling victim to patent trolling.

Royalty is any payment received as a reward for the use or granting of the right to use an
object of intellectual property rights [2]. The amount and procedure for payment of royalties is
established during the conclusion of an agreement between the owner of the invention and the
persons who will use the invention.
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In 2018, royalties worth about UAH 100 million, or USD 3 million, were paid in Ukraine.
It is about 50 times less than in Poland, where the amount of all royalties paid fluctuates within
the range of USD 150 million. In developed countries, such as the United States, the share of
intellectual property in GDP is about 40%. In Europe and the United States, royalty payments
in 2018 ranged from 1 to 2 billion euros [4].

According to the Global Competitiveness Index, in 2019 Ukraine ranked 118th out of 141
countries in the world in terms of protection of intellectual property rights [5]. This negative
figure is the result of many factors: high levels of piracy; imperfect legislation on the protection
of intellectual property rights; underdeveloped and primitive mechanism for paying royalties
and prosecuting infringers of intellectual property rights; high level of patent trolling in Ukraine
and its illegal nature.

In the 2020 European Commission Annual Report on the Protection and Enforcement of
Intellectual Property Rights in Third Countries Ukraine, India, Indonesia, Russia and Turkey,
was assigned to the countries of the second priority. In terms of the number of violations and
their consequences, it is second only to China, which occupies the first position. «Serious
systemic problems have been identified in the area of IP protection and enforcement in these
countries, causing significant harm to EU businesses. Compared to the previous report, these
countries have made no progress or only limited progress in addressing these concerns» [6].
According to the GIPC for 2018, Ukraine was assigned 14.28 points out of 40 in terms of the
degree on protection of intellectual property rights (Fig. 1). The United States and the United
Kingdom take leading positions in this indicator, 37.98 and 37.97, respectively [7]. Core
indicators IP Index are:

e Patents, Related Rights and Limitations;

e Copyrights, Related Rights and Limitations;
e Trademarks, Related Rights, and Limitations;
e Trade Secrets and Market Access;

e Enforcement;

e International Treaties.

CHINA
TURKEY
RUSSIA
UKRAINE
INDONESIA

INDIA

Figure 1 — U.S. Chamber International IP Index 2018 (Priority 1 and 2 countries),
overall scores
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All the available data permit to say that the level of intellectual property rights protection
remains low. Table 2 shows that for the vast majority of economies, the IP environment has
either weakened or stood still. Compared to the previous period in Ukraine, the assessment of
intellectual property protection has improved precisely in terms of Patents, Related Rights and
Limitations; Copyrights, Related Rights and Limitations; International Treaties.

Table 2
Change over time for 6 Index economies

Core Indicators

) Patents, Copyrights, = Trademarks, S-I; rcar(:fs
Countries | Related Related Related nd | Enforcement | 'Mternational
Rightsand | Rightsand = Rights, and Market Treaties
Limitations | Limitations = Limitations
Access
China 5 Y &
Turkey e I & i
Russia I
dkraine o & RS &
Indonesia I D&f I
India 5 Y 5 I

5. category score improve, - category score did not change, LN category score deteriorated

Source: built by authors on [7]

However, as described above, patent trolling remains a common phenomenon both in
Ukraine and abroad. It was first mentioned in the United States in the 1990s. A patent troll
means a person who has registered or purchased a patent in order to obtain remuneration from
producers, and not to use it in their production activities [8]. This type of fraud in Ukraine has
its own national feature in comparison with the United States and European countries.

In Europe and United States, the patent troll operates on the basis of law and affects
only unscrupulous manufacturers who ignore the intellectual property rights to certain goods.
The mechanism of action of patent trolls is approximately as follows: the company (patent
holding, patent dealer, patent shark, marketer) buys many patents for unique products and
benefits from manufacturers, in the form of royalties and compensation based on court decisions
for misuse of products from unscrupulous manufacturers (Fig. 2).
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Company
(patent holding)

Income in the form of
royalties and compensation Sale contract
for misuse of the product

S—

Patent 1 Patent 2 Patent 3

Figure 2 - The mechanism of patent troll action in Europe and United States
Source: built by authors

Key takeaways:

« A patent troll exploits existing structural issues within the patent and court
systems in order to generate revenue.

« Patent trolls use a number of legal activities and loopholes that involve patents
and the court system to earn money, including filing false patent infringement claims.

« While the practice of patent trolling is not technically illegal, a company that
acts as a patent troll files patent claims without any intention of ever developing a
product or service [11].

An example of a worldwide patent holding company is IPCom GmbH, which owns 1,000
patents in Europe, the United States and Asia. It owns more than 160 patent families of 2G,
2.5G, 3G and LTE technologies; technologies that cover areas of the portfolio, including
interface, MMS management; digital rights, applications, packet data synchronization and
transmission, etc. This company is known for high-profile lawsuits with such large companies
as Apple, Samsung, Vodafone, HTC and others. In 2019, IPCom GmbH filed a lawsuit in a
British court against VVodafone for infringement of intellectual property rights for 3G and 4G
network infrastructure equipment. In the same year, the company accused companies such as
HTC, Lenovo and Xiaomi of infringing patent rights.

In Ukraine, patent trolls are neither inventors, nor designers, nor legal owners after the
purchase of patent ownership. In Ukraine, this is a person who has registered patents for
commonly used products (hangers, pans, tire treads, batteries), common technology or design
in order to demand from manufacturers (importers) and sellers royalties, threatening to ban the
import of products or other related activities using it. The objects of patent trolling are
inventions and industrial designs [10].

One can safely say that as a result of patent trolling, the manufacturer or seller loses
import revenue and funds in the event of a lawsuit with the troll, in part or in full, the reputation
foreign partners. The threat of a ban on the import of goods is based on the Customs Code of
Ukraine. According to the law, a patent troll has the right to enter a patent in the customs register
of intellectual property, according to which imported products may not be allowed abroad
without the permission of the patent owner (Fig. 3).
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/ Manufacture \

Receiving income by demanding money Registration
for permission to export or import
goods into the territory of Ukraine l

I State-owned Enterprise «Ukrainian
Institute of Intellectual Property»

Customs register of
intellectual property

T Receive

Registration
T~ | Patentforexisting

consumer goods

Figure 3 - The mechanism of patent troll action in Ukraine
Source: built by authors

In Ukraine, in April 2015, an entrepreneur from the Kharkiv region Andriy Chub patented
several granite products - a tombstone, a pedestal for a monument, a border for flowers. The
condition for approval of the import and export of these products was the payment of
compensation in the amount of UAH 25,000 per month or UAH 11,000 from each consignment
exported or imported from abroad. As a result of patent trolling the export and import of granite
products was suspended for more than a week, which led to:

- significant financial losses of producers and sellers, both Ukrainian and foreign;

- a series of protests by manufacturers and sellers during the two days of 2016, which
restricted the movement of the international route «Kyiv-Chopy;

- reduction of Ukraine's foreign trade as a whole and individual regions. Zhytomyr region
produces about 66% of granite products in Ukraine. Exports of granite products in the Zhytomyr
region in 2015 amounted to 52958.2 thousand US dollars, which is 9% less than in 2016 (58161
thousand US dollars). One of the reasons for this decrease is the suspension of exports and
imports of granite products for 7 days;

- a lawsuit to invalidate the patent of Andriy Chub [13].

In Ukraine, there are also several cases of patent trolling in relation to trademarks. In
2017-2018, a lawsuit was filed by the Chinese company Alibaba Group against Ukrainian
Konstantin Velychka, who in 2013 registered a patent for the trademark ALIEXPRESS. As a
result of the lawsuit, the registration of this patent was canceled [14].

The main reasons for the emergence of patent trolling in Ukraine are:

- Low level of patenting by manufacturers of their own products;

- Imperfect current legislation, because by law a person wishing to obtain a patent must
pass only a formal examination of the sample;

- High level of corruption in this area, which allows unscrupulous persons to pass without
hindrance examination and obtain patents for consumer goods;
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- Low patent fee and more.

The most common illegal means that use patent trolls are:

a) use of the «territorial principle» of intellectual property protection (using an imperfect
system of acquiring intellectual property rights, a person tries to obtain a patent for unprotected
products in Ukraine);

b) the principle of «fishing for cuttings» (patent troll by deception or manipulation forces
the manufacturer or a person who provides certain services to take actions that violate his
intellectual property rights to the patented product).

This phenomenon has a negative impact on Ukraine's economy. To prove this statement,
we shall present a few facts. As a result of patent trolling, it is losing a lot of investors from
abroad. After all, an investor, supplier or manufacturer who faces unforeseen costs at the
customs border in the form of payments (royalties) to the patent owner is more likely to stop
supplying their goods and investing in Ukraine. For example, one of the biggest scandals in the
history of Ukrainian patent trolling is the case of the Japanese company Bridgestone. The patent
troll, taking advantage of loopholes in the law, patented the appearance of car tires
manufactured and exported by Bridgestone. When the company tried to import its products to
Ukraine under an international trade contract, Bridgestone fell victim to a patent troll. As a
result, there was an international scandal, the exchange of diplomatic notes, a lawsuit that
invalidated the patent and led to significant image losses in Ukraine.

As of March 1, 2019, 553,305 security documents for various industrial property objects
have been entered into the state registers in Ukraine. According to experts, more than a third of
them belong to patent trolls.

In order to avoid financial and moral damages, lawsuits and other negative phenomena
that occur when a patent troll appears, and to protect against illegal actions, manufacturers
(importers) and sellers of products need:

1. Before starting production, patent the product, its appearance, special or unique
qualities of the product, etc.

2. Before importing the manufactured products abroad, check the availability of the same
products in the customs register of intellectual property rights in order to avoid further problems
at customs and not to lose foreign partners.

3. If the product is already patented by a troll, the manufacturer can use the right of the
previous user. That is, if the product has already been manufactured (imported) or sold by a
certain person before the product was patented, it is considered a previous user and has the right
to free further use, import and sale of invention, utility model and industrial design. For
example, in 2015, the decision of the Commercial Court of Kyiv recognized the right of PE
«Water Treatment and Equipment» to continue the free use of industrial design «Connector for
pipesy.

4. If the product has already been patented at the time of commencement of production,
the manufacturer (importer) or seller may file a lawsuit to invalidate the patent for an invention,
utility model and industrial design. 41 industrial design patents of the foreign company Jia
Sheng Holding Limited were declared invalid. Among the patents declared invalid were patents
for bottle caps, gloves, clothespins, frying pans, clothes hangers, screws, etc [15].

The law «On Amendments to Certain Legislative Acts of Ukraine on Strengthening the
Protection and Protection of Rights to Trademarks and Industrial Designs and Combating
Patent Abuse» was adopted on July 21, 2020. According to which, the process of obtaining a
patent for an industrial design and a trademark has been complicated, the procedure for
recognizing a patent as invalid has been simplified. According to the law, the registration of a
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patent can be revoked by the National Intellectual Property Authority Appeals Chamber within
3 months after the filing of the application, without many years of litigation.

It is form these facts we can guess reduction of activity and elimination of patent trolling,
elimination of the reasons of its occurrence is possible under the following conditions:

- Providing a real and effective scientific and technical approach when testing the
invention of an industrial design, utility model or design, to prevent the receipt of patents for
known and commonly used products that are not unique and new;

- Regulatory consolidation of criminal and administrative liability of patent trolls, because
today, if the fact of patent trolling is proved, only the patent is deprived of its own and is not
responsible;

- Audit of already registered patents for intellectual property, to identify patent "trolls",
their immediate liquidation and prosecution of owners;

- Deprivation of patent trolls, after its discovery, the right to register patents in the future.

Conclusions. Patenting of products, technologies and designs for manufacturers should
be one of the key elements of the production process. Because a patent gives owner
(manufacturer) the opportunity to single-handedly release a unique product, take a leading
position in the market, receive additional income from licensing others in the form of royalties,
and protect their products and reputation from unfair competitors and patent trolls. Patent
trolling causes great damage to both production and the country as a whole. After all, with each
case of patent trolling the country loses its image, investment attractiveness, foreign exporters
and reduced imports of Ukrainian goods. The solution to this problem is possible under two
conditions: if manufacturers (importers) will use the right to patent the product and change the
legislation on patenting products and verification during the entry in the patent register and
customs register.

Further research requires a quantitative assessment of the damage to Ukraine's economy
from patent trolling and the definition of strategic actions to achieve a higher level of
compliance with the protection of intellectual property rights.
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